UNITED STATES DEPARTMENT OF JUSTICE

EXECUTIVE OFFICE FOR IMMIGRATION REVIEW

UNITED STATES IMMIGRATION COURT

YORK, PENNSYLVANIA

In the matter of:



  File No.: A 78-821-104

Jonathan Akande

In removal proceedings





AFFIDAVIT

Comes now Jonathan Akande (hereinafter “respondent”) and declares as follows:


1.  My name is Jonathan Akande.  I am the respondent in the above-captioned removal proceeding and I respectfully submit this declaration in support of my claims for Asylum and for Withholding of Removal under Section 241(b)(3) of the Immigration and Nationality Act of 1952, as amended (hereinafter “Act” or “INA”).

2.  I am seeking asylum, withholding and/or deferral of removal because I am afraid that I will face persecution and/or torture in Nigeria on account of my political opinion.

3. I am afraid to return to Nigeria on account of my public membership in the Oodua People’s Congress (hereinafter referred to as the “OPC”), the members of which face persecution by the Nigerian government.

ABOUT ME 

4. I was born on January 1, 1966 in Ibadan, Nigeria.


5. I am from the Yoruba tribe.


6. I am a citizen of Nigeria.


7. I am a Christian.


8. I speak English, Yoruba, and Hausa.


9. In Ibadan, I attended primary school (Sango Primary School) from 1977-1982 and secondary school (Sango High School) from 1982-1986.  I attended Technical College in Oyo from 1986-1988 and studied mechanical engineering.

MY FAMILY


10. My late father’s name is David Akande.  He died in 1995.


11. My mother’s name is Elizabeth Akande.  She is currently living in Ibadan.


12. I have one sister, Esther Akande.  She is currently living in Ibadan.


13. My wife, Titilola Akande, was killed in a tribal clash on March 3, 2000 in Ile-Ife.  We were married on August 11, 1999.  

While I was traveling for my business, the Modakeke tribe, a rival of the Yoruba tribe, burned my house with my wife inside, and seized my land.  


14. My daughter, Mary Oluwapelumi Akande, was born on October 31, 1999.  She is currently in Ibadan.


15. My father used to buy cacao (cocoa) from village farmers and sell it to the Cacao Board in Ibadan.


16. I inherited my father’s land in Ile-Ife in 1995, when he died.  Although I had my degree from the Technical College, I was the only son in my family and so I continued my father’s business of growing cacao and kola beans and trading them.


17. My occupation was trader.  I used to buy clothing materials from the market in Lagos to sell in Ibadan and Ile-Ife.  My family business is successful and I did not come to the United States to avoid economic hardship.

FEAR


19. I fear that, if deported to Nigeria, I will be persecuted by the government because of my belief in the political tenets of the Oodua People’s Congress.  


20. I fear that, if deported to Nigeria, I will be arrested and/or detained because of my public affiliation with the OPC.


21. I fear that, if deported to Nigeria, I will be imprisoned or executed without a hearing by a competent, independent, and impartial tribunal.


22. I fear that, if deported to Nigeria, I will be tortured and/or subjected to cruel, inhuman or degrading treatment or punishment.


23. I fear that, if deported to Nigeria, I will be denied my right to life, liberty and security of person.  I fear that I will be harmed or killed.  


24. The UN Handbook of Procedures and Criteria for determining Refugee status (hereinafter “UN Handbook”), the 1951 UN Refugee Convention and 8 U.S.C. §1101(a) state that a refugee must have a “well-founded fear” of persecution.  I meet this criterion because of the effect of any of the above, which will be caused by, at the behest of, with the imprimatur of, and/or with the knowledge of Nigerian government officials and will constitute torture and/or cruel and inhuman treatment of me. 

WELL-FOUNDED


25. My fear of returning to Nigeria is well-founded.


26. 8 C.F.R. §208.13 states that “An applicant shall be found to have a well-founded fear of persecution if he or she can establish first, that he or she has a fear of persecution in his or her country of nationality or last habitual residence on account of ... political opinion; second, that there is a reasonable possibility of suffering such persecution if he or she were to return to that country; and third, that he or she is unable or unwilling to return to or avail himself or herself of the protection of that country because of fear.  


27. My fear is based on my political opinion and membership in the OPC.  I will suffer persecution by the Nigerian police based on my opinions and I am unable to avail myself of protection by the Nigerian government because they are responsible for my persecution.


28. I joined the Oodua People’s Congress (OPC) in 1998 because I believed in their political values of justice for the masses. 

29. I became a public figure in the OPC through my position as a regional Public Relations Officer, representing the Aschi, Ibadan Area of Nigeria.


30. My responsibilities included the production of publications and newsletters that provided information about the actions of the government.  Additionally, I reported to the leadership of the OPC about conditions in my region.


31. I also participated in a community watch group in Ibadan that, under the auspices of the OPC, protected people from armed robbers at night.  We established roadblocks at the entrances to the community to provide a greater degree of security.  The roadblocks were in operation between midnight and 5 AM.  We did not carry weapons, and we cooperated with the police by turning over criminals to them.  


32. As a member of the OPC, I did not commit any acts of violence.  Although I am aware that some members of the OPC (in Lagos and other areas) have carried out violent acts, neither I nor any other member of my local group were violent.  At no time have I committed violent or criminal acts.

33. I am afraid that if I returned to Nigeria, I would be arrested upon entry for my political opinion, a violation of my right “to hold opinions without interference” as stated in Article 19 of the International Covenant on Civil and Political Rights.


34. The government has abolished the OPC and is arresting all known and suspected members.  I know individuals who are facing life or indeterminate jail sentences.  I fear that because I am similarly situated to these individuals I will experience similar abuse by the police.  8 C.F.R. §208.13(b)(2)(i) states that “a well-founded fear of persecution exists when the applicant establishes that there is a pattern or practice in his or her country of nationality ... of persecution of a group of persons similarly situated to that applicant on account of political opinion”.


35. On June 26, 2000, political activist groups began a demonstration in Ibadan in front of the Secretariat (government headquarters).  Participating groups included the OPC, the Nigeria Labour Congress (Oyo Chapter) and the Yoruba Descendant Union.  I participated vocally in this political demonstration.


36. We were protesting the government’s increase in gasoline prices, which we felt hurt the local people.  We carried banners that expressed our discontent with the fuel price increase.  We also sang and chanted slogans criticizing government corruption.


37. There was a clash between the riot police and the protesters at the demonstration on June 27.  In an attempt to disperse the crowd, the police used tear gas, guns, and physical force against the demonstrators.  They shot and injured as well as arrested members of the OPC.


38. While I was trying to protect and aid an OPC member who had been shot by the police, one of the officers directly confronted me and hit me in the shoulder with the butt of his gun.  He also kicked me as I tried to fall to the ground.  I lost consciousness momentarily.  When I regained consciousness, I ran to a nearby shop to hide.


39. I ceased to participate in the protest after I was injured on June 27.


40. My injury was subsequently treated at the Elizabeth Detention Facility after I arrived in the United States.  The dislocation of my shoulder is still painful.


41. The demonstration lasted until July 5, 2000.


42. On June 28, I heard my name announced among the names of other OPC leaders on a radio news broadcast by the government.  The broadcast named me and others as individuals who were wanted for arrest.  I knew at this time that I was not safe in any part of Nigeria because the national government was looking for me.  (see Addendum [X], Affidavit by Abiola Olagunju, Esq.)


43. I fled Ibadan around noon on June 28, 2000 to hide with a friend who lives in Lagos.


44. The name of this friend is Ismr Yinging. 

45. During the evening of June 28, shortly before 7:30 PM, I called my family from Lagos.  During this phone call I found out that members of the Nigeria SSS (the Security Organization of the Nigerian Government) had come to arrest me at my home.  They searched my house, took personal documents and interrogated my family about my whereabouts.

46. Because the police have clearly demonstrated their intention to arrest me, I fear persecution in Nigeria.  The police would have forcibly taken me from my home if I had not fled.  If I had remained in Ibadan, I would have been jailed for my political opinion.  I am afraid that I will be tortured and deprived of my liberty as other members of the OPC have been after being arrested by the police if I return to Nigeria.

47. The UN Handbook states that “what ... happened to [a refugee’s] friends ... may well show that his fear that sooner or later he also will become a victim of persecution is well-founded.”  My fear is well-founded because other members of OPC have been killed and tortured by the Nigerian police.

48. The UN handbook further states that “the test of well-founded fear [for an applicant claiming fear of persecution because of political opinion] would be based on the consequences that an applicant having certain political dispositions would have to face if he returned.”  My fear is well-founded because the Nigerian government continuously threatens and terrorizes members of the OPC. 


49. I remained in hiding in Lagos until September 11, 2000.  I was not able to leave at an earlier date because I was awaiting the preparation of false travel documents.  I was not able to request a legitimate passport from the Nigerian authorities because I would have been arrested immediately upon declaring my identity in a government office.  [ref. Section 208(a) of the Act which is ‘entry-blind.’] The immigration authorities in Nigeria and the police work together, so I felt that going to immigration for a passport would have been equivalent to turning myself into the police.


50. I borrowed money from friends to pay for a false British passport (see Addendum [X]) and a plane ticket to the United States.  I bought a ticket for the most expensive flight that left in the late night/early morning because I was trying to avoid detection by the national police.


51. I boarded a plane in Lagos, Nigeria shortly before midnight on September 11, 2000.  The plane arrived in Zurich on September 12.  I remained in the airport lounge for a brief stopover while awaiting the flight connection to New Jersey.   I did not leave the airport or go through immigration in Zurich.  


52. I did not request asylum from the Swiss authorities for several reasons.  First, I have several friends in the United States, who are willing to support and assist me, whereas I do not have such contacts in Switzerland.  Second, I speak neither French nor German, the national languages of Switzerland.  Third, I was only on Swiss soil to change planes.  Most flights from Africa to the United States stopover in Europe.  Finally, I was unaware of international asylum procedures regarding the first country of arrival.  No official in Switzerland questioned me about my travel plans or intentions.  Similarly, no Swiss official explained asylum procedures nor inquired about my asylum claims.


53. I arrived at the Newark International Airport on September 12, 2000.  


54. This was my first entry into the United States.


55. I was detained by INS officials who questioned me about my false passport and reasons for leaving Nigeria.  At that time, I did not reveal the true reason for my flight from Nigeria because I was not aware of the asylum procedure of declaring a credible fear of persecution based on my political opinion. As a result of my overpowering fear of being immediately deported back to Nigeria (where I face persecution), I lied and said that I had no job there and that I had to sell some of my father’s property in order to buy the false passport.  I told INS officials that I would kill myself if I were sent back to Nigeria. 

56. Upon explanation of the requirements and structure of U.S. and international asylum law, I told the truth in my credible fear interview as to why I felt compelled to flee Nigeria due to my fear of persecution on the basis of my political opinion as a member of the Oodua People’s Congress.


57. I was detained by the INS at the Elizabeth Detention Facility in New Jersey on September 12.  I was later transferred to York County Prison.


58. My alien registration number is A 78-821-104.   



PERSECUTION

59. I am afraid that if I am deported to Nigeria I will 

suffer the following types of persecution:

· I fear that I would not receive a fair, nor timely trial because the government is seeking to silence the members of the OPC for their criticism of the regime. Third party investigators support this claim.  According to Human Rights Watch, the Nigerian “Minister of State for Internal Affairs Alhaji Danjuma Goje stated in July that pretrial detainees represented over 70 percent of the prison population, and that 32,000 were currently incarcerated awaiting trial” (Human Rights Watch World Report 2001: Nigeria). 
· I am afraid that I will be executed because of my affiliation with the OPC.  Since I have been detained in the United States, I have learned via the Internet that friends of mine that were fellow members of the OPC have been murdered by the government.  
· I am afraid that I will be arrested and/or arbitrarily detained and imprisoned because of my political beliefs.  I fear that if arrested, prison conditions will be so compromised as to be considered torturous. 


60. Jails in Nigeria are overcrowded and prisoners face horrible, life threatening conditions, such as widespread leprosy, tuberculosis and HIV infections (Human Rights Watch World Report 2001: Nigeria; Tuberculosis & Airborne Disease Weekly, August 31, 1998)). Thus, I fear the violation of my rights to liberty, due legal process and humane treatment as stated under Articles 9, 10, 14, and 15 of the International Covenant on Civil and Political Rights.  The denial of these rights constitutes persecution.

· I am afraid because the prison guards and authorities are not regulated in their treatment of prisoners.  The prison authorities have the discretion to torture or otherwise physically harm prisoners as they see fit (Africa News Service, “Crackdown on Oodua People’s Congress,” November 10, 2000).  This treatment would be a violation of my rights under Article I of the United Nations Convention Against Torture.

· I am afraid that in addition to persecution through loss of freedom and denial of human rights, members of the OPC like myself are at risk of extra-judicial killings at the hands of the police (Africa News Service, “Crackdown on Oodua People’s Congress,” November 10, 2000).  I have learned from my family that the police continue to visit my home looking for me. 


61. In October 1999, the Nigerian President banned the OPC and ordered the arrest of its leaders. In November 1999, President Obasanjo announced on national television that he had given police orders to shoot on sight members of the OPC who refused to give themselves up.  Police raids for suspected members of the OPC resulted in the arbitrary detention of hundreds of people and summary execution of dozens. (Human Rights Watch Report, 2).


62. The United Nations Universal Declaration of Human Rights and the United Nations International Covenant on Civil and Political Rights define the following as human rights violations:

· Arbitrary arrest, detention or exile (UDHR 9, ICCPR ()
· Denial of a rehearing by a competent, independent and impartial tribunal (UDHR 10, ICCPR 14)

· Torture or cruel, inhumane or degrading treatment or punishment (UDHR 5, ICCPR 7)

· Deprivation of life, liberty, and the security of person (UDHR 3, ICCPR 9)


63. The UN handbook states at Paragraph 51 “serious violations of human rights...constitute persecution.”  I fear that my human rights will be violated according to the aforementioned definitions.



GROUNDS OF PERSECUTION

64. I am afraid of persecution because of my public expression of political opinions that are critical of government practices.  


65. The OPC is a political organization that protests the injustices and corruption of the Nigerian government.   


66. I decided to join the OPC in 1998 because I believed in their aim and objective of advocating justice, equal rights, and freedom for the Nigerian people.  I wanted to join the OPC in its mission of standing up for the rights of the masses.


67. I have made my political opinion known through my position as a regional Public Relations Officer for the OPC and through my participation in the anti-government protest in Ibadan on June 26 and 27, 2000.


68. The OPC is a pro-democracy group with strong ties to the Yoruba tribe in southwest Nigeria.  It was established during the violent rule of General Sani Abacha, the last in a line of military rulers who came from the country’s north. In 1993, Abacha nullified the election of Moshood Abiola, a Yoruba, and subsequently imprisoned him until his suspicious death in state custody. Members of the OPC sparked massive protests against Abacha’s military regime, which in turn attempted to clamp down against the group and continues to repress them. 

69. After Abacha’s death in 1998, there was a transitional period in the Nigerian government, from a military regime to civilian rule. Olesugun Obasanja assumed the office of the presidency. However, many former members of the military government remain in power.

70. Speaking on national television in November 1999, President Obasanjo announced that police would be given orders to shoot on sight members of the OPC who refused to give themselves up for arrest. Police raids for suspected members of the OPC resulted in the arbitrary detention of hundreds of people and summary execution of dozens. In October, the government banned the OPC and ordered the arrest of its leaders. 

71. During regional riots in February, dozens of Nigerians were arbitrarily arrested and some were shot by police. In April 2000, security forces went on a rampage in the town of Suleja in Niger State.  They killed at least twenty civilians.  This series of events demonstrates that the Nigerian government has a record of extra-judicial violence.

72. The government continues to use extra-judicial violence to suppress anti-government sentiment, as illustrated by the police orders targeting the OPC.

73. The UN Handbook under Paragraph 83 states that it is not enough to “hold[] [a] political opinion different from those of the Government”. More importantly, the handbook says the applicant must “hold opinions not tolerated by the authorities” and that those authorities must be “critical of [the applicant’s] policies.”  See paragraph 80 of the handbook. My participation in the anti-government protest in Ibadan on June 26 and 27, 2000 and my membership to the OPC is factual evidence to my political opinion of the current Nigerian Government. In response to my participation in the event at Ibadan and to my membership to the OPC, the government has sought to imprison and persecute me for my political opinion.  The Nigerian government is fully aware of my political opinion and has openly sought to arrest me because of my beliefs.  See supra paragraph 42 (describing a radio broadcast by the government declaring me wanted for arrest) & supra paragraph 45 (chronicling the incident at my home where securities forces came to arrest me for my political beliefs). Under the standards set forth by the UNHCR, I am, by definition, persecuted for my political beliefs because my government has recognized my political opinion and has sought to punish me for that opinion.

74. Eligibility for political asylum requires the alien to show that he qualifies as a "refugee" within the meaning of 8 U.S.C. § 1101(a)(42)(A)(1982), which defines refugee as “any person who [has] a well-founded fear of persecution on account of . . . [his] political opinion.” See 8 U. S. C. § 1158(a) (defining the term, “refugee”); 8 U.S.C. § 1101(a)(42)(A).  If a “reasonable fact-finder . . . [may] conclude that the requisite fear of persecution existed” because of the holding of a certain political opinion, one must grant asylum to the applicant. Borja v. INS, 175 F.3d 732, 735 (9th Cir. 1999); see INS v. Elias-Zacarias, 502 U.S. 478, 479, 117 L. Ed. 2d 38, 112 S. Ct. 812 (1992). 

75. Under U.S. law, a reasonable fact-finder can find that I have a well-found fear of persecution because of my political beliefs.  My government has ordered the arrest of all those belonging to my political organization, and subsequently, has permitted the shooting on-site of all those who would resist such arrest.  See supra paragraph 70.  Furthermore, it is reasonable to find persecution when my country is willing to arrest those who like me seek to exercise their political opinions. See supra paragraph 71 & 72. Therefore, under U.S. law, my fear of persecution for my political opinions is well founded.

Inapplicability of Firm Resettlement Obstacles

  
76. Despite the fact that I stopped in Switzerland in the course of my flight to the United States, the principles of firm resettlement law should in no way hinder my application for asylum, withholding, and/or deferral of removal.  As mentioned above, the only reason that I entered Switzerland was because my flight schedule dictated so.  The stopover was a routine one and made solely for the purpose of boarding the plane that eventually carried me to the United States.  The flight itinerary from Africa to the United States very frequently involves stopovers in Europe.  At no time did I leave the Swiss airport at which I was making this connection and at no time did any Swiss or other official inquire into my ultimate travel intentions.  Similarly, no Swiss official explained asylum procedures nor inquired about my asylum claims.


77. Because my interaction with the state of Switzerland during my flight to the United States was entirely minimal and routine, the barriers that firm resettlement law can interpose between an applicant and granting of an application are inapplicable to my case.  Pursuant to INA § 208(b)(2)(A)(vi), asylum cannot be granted to individuals who were “firmly resettled in another country prior to arriving in the United States.”  Firm resettlement is defined, in C.F.R. §208.15, in the following way:  

An alien is considered to be firmly resettled if, prior to his arrival in the United States, he entered into another nation with, or while in that nation received, an offer of permanent resident status, citizenship, or some other type of permanent resettlement.

As I did not enter Switzerland with, nor did I receive while in Switzerland, an offer of some type of permanent resettlement, the doctrine of firm resettlement does not apply to my application and thus produces no barriers to that application.

Use of False Passport & Prior Inconsistent Statement

   
78.  Although I used a false passport in the course of my flight from Nigeria, the credibility of my affidavit and the statements therein should not be negatively or more than incidentally affected.  I could not request a legitimate passport from the Nigerian authorities because I would have been arrested immediately upon declaring my identity in a government office.  The police and the immigration authorities in Nigeria collaborate in identification and the restriction of travel.  I thus feared that a request for a legitimate passport from the Nigerian government would have been tantamount to turning myself in to the authorities, from whom I feared persecution.  One Ninth Circuit court has declared that false passports and matters involving the facilitation of travel and of entry are merely “incidental” to a claim of persecution.  Akinmade v. INS, 196 F.3d 951, 956 (9th Cir. 1999).  Moreover, my initial misstatements to the INS officials about my employment and acquisition of the false passport should not serve as a legitimate or insuperable basis for adverse credibility findings.  At the time I made those statements I was utterly unaware of the protocol involved in effecting an asylum claim or of what was necessary for evincing a credible fear of persecution based upon political opinion.  Those statements reflected the confused state of my mind at the time – a confusion and uncertainty flowing from an overwhelming fear of the persecution that I would face if returned to Nigeria. 
Relief Sought

79. I respectfully ask this Court to grant me asylum in the United States so that I may be free from persecution and torture in Nigeria.


80. Alternatively, I respectfully ask this Court to grant me withholding and/or deferral of removal from Nigeria because of my well-founded fear of persecution and torture in Nigeria.

VERIFICATION


81. I verify that the statements made in this declaration are true and correct.  I understand that false statements herein are made subject to the penalties of perjury.

Dated:


York, Pennsylvania

___________________________
In re Jonathan Akande
(EOIR File No. A 78-821-104)

Affidavit
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